Commissioner Lastowka, dissenting:

The administrative law judge concluded that Lonnie Jones was dis-
charged by D&R Contractors in violation of section 105(c)(l) of the Mine
Act.  On review D&R challenges the judge1s decision on procedural grounds
only9 contending 1fthat it was improperly joined as a party to this
action." Slip op* at 2.  Agreeing with D&R, my colleagues hold that the
joinder below "effectively denied the operator an adequate opportunity
to defend against the claim of unlawful, discriminatory discharge ...
thereby depriving D&R of due process of law/1 Slip op. at 1.  I agree
that the determination of the proper respondent in this discrimination
proceeding followed an unusual and tortuous path.  I cannot conclude,
however, that the judge's ultimate joinder of D&R impugned D&Rfs con-
stitutional due process rights to a fair hearing.

In evaluating the merits of D&Rfs procedural objection it must be
kept foremost in mind that we are dealing with administrative proceedings
provided by Congress to determine civil liability under an important and
particularly remedial section of a safety and health statute.  Such
proceedings, of course, must be conducted consistent with the dictates
of due process.  Due process, however, does not require that "administra-
tive hearings ... be conducted with all the formalities and strictures
of a criminal case." Mack v. Florida State Board of Dentistry, 430 F.2d
862, 864 (5th Cir. 1970), cert, denied, 401 U.S. 954 (1971). Rather,
the touchstone of procedural due process in administrative proceedings
requires consideration of whether substantial prejudice has occurred.
Arthur Murray Studio v. F.T.C., 458 F.2d 622, 624 (5th Cir. 1972).
Notably absent from the record in this case is any demonstration of sub-
stantial prejudice suffered by D&R as a result of the judge1s recon-
sideration of his previous denial of Jones' joinder motion.  Quite to
the contrary, as discussed below the record amply demonstrates that no
prejudice resulted from the judge's ruling.

First, D&R was named by Jones in his initial complaint of dis-
crimination filed with MSHA 15 days after his' asserted illegal discharge.
Thus, D&R had prompt notice of Jones1 claim against it and cannot assert
prejudice based on surprise or faded witness memories.  Second, although
the complaint filed with the Commission initially named only Mingo Coal
Company as respondent, Jones promptly moved to add D&R as a respondent
following the filing of Mingofs answer asserting that D&R, not Mingo,
was his employer.  Third, D&R was offered a hearing once the judge
realized that his denial of joinder at the hearing in part had been
based on his own obvious computational error in determining a pertinent
time period.  D&R refused a hearing, however, choosing instead to rely
on procedural objections to its "late joinder." Fifth, the rampant
confusion evident in this record over the nature of Jones1 employment
relationship with D&R and Mingo is attributable in large part to the
less than clear "partnership" arrangement used in this case, and
apparently commonly used in Kentucky, primarily as a device to avoid
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